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Abstract: Often, we listen to the radio or TV, read in newspapers about conflicts, rule violations of international humanitarian law or human rights law. What exactly does this mean?
International humanitarian law refers to the set of rules applicable in armed conflict for the protection of civilians, POWs, soldiers, and property.  In our days, the term international humanitarian law is the law of war.
It represents not only the unification of the Hague Law and Geneva Law, but also and most importantly –the
profound influence of human rights.
Keywords: International Humanitarian Law, Human Rights, War Crimes
In the very early days when the term jus in bello was in vogue, the laws of war chiefly regulated nations’ behaviour towards   one   another. If   one nation offended  the  rules,  the  other  nation  was justified in taking action  against it, up to and  including  reprisals  against   civilians that would otherwise be unlawful.  The law of war  was therefore inter-state law, individuals were not       subjects of this international law.
When a soldier violated the rules, the state  for  whom  he  fought  was  typically liable for the  violation, not to the victim, but to the victim’s state.  The very notion of  an  individual  seeking   and  receiving reparations from another state for  injuries caused during conflict was improbable; the idea that he could seek reparations from his own  state was inconceivable. In that period, states  were the only players; they were autonomous,  sovereign        and, theoretically,  equal.  Moreover,  until  the mid-twentieth century much of the world was dominated      by        monarchies      and empires.  Democracies were the exception.
Consequently, the concept of states’ obligations  to  their  citizens  was  narrow: states  owed their citizens protection from the   depredations  of  outsiders,  but  little more.
Until         recently,          individuals’     rights against states were limited and difficult to invoke. We  have  progressed  quite  a  bit since then, and the way in which relations between       states   and  individuals          have changed  constitutes  the  most  profound modern   shift  in  international  law.  This shift  is  the   consequence  of  the  human rights revolution. The  atrocities of World War  II  gave  birth  to  the  human  rights movement,   and   with   it   a   number   of important developments: the recognition of human rights as a fundamental principle in the   UN      Charter;          the       recognition      of individual              criminal                      responsibility for violations                    of        humanitarian   law;                 the judgements  of  the  Nuremburg  Tribunal; and,  eventually,  the  promulgation  of  the Universal Declaration of Human Rights.
Other      important        human rights instruments were enacted in the wake of the  Universal  Declaration,  including  the International               Covenant        on        Civil                and Political Rights (Political Covenant), the International Covenant on Economic and Social  Rights, and national human rights treaties.
During the Cold War, human rights instruments           proliferated     further.            The Helsinki   system proved critical    in countries under Soviet domination.  These international                     human rights  instruments have been  interpreted as conferring rights on individuals  against states, and not just his or her own state, but all states.  Under human rights   law,     states   are       not autonomous, indivisible entities with rights and   duties  only  vis-à-vis  one  another. Rather, they are conceptualized as wielders of power, with the responsibility to refrain from  certain  actions   against  individuals and,  affirmatively,  to   provide   for  their basic  needs.  Under  human   rights  law, rights  vest  not  in  the  state,  but  in  the individual.
The human rights revolution has, more than  anything  else,  taught  us  that  what states  do  to   their  own  citizens  is  the concern  of  the  entire  world,  a  teaching reflected       in the   development   of international law.  This does not mean that the old attitude has disappeared  entirely, far from it.  Nations still frequently invoke sovereignty to prevent others from peering behind their borders.  But it does indicate a shift in how we think about human beings and their relationship to the world.
The            new                 conception                  of        state responsibility introduced by human rights and            the parallel                  notion             that                the international                       community                has                        the responsibility  to  protect  individuals  from their own governments, have not been the only            drivers of                    the          humanization            of humanitarian law.   Calamitous events and atrocities have driven the development of international humanitarian law throughout history;  the more offensive or painful the suffering,   the   greater   the   pressure   for adjusting  the  law.                      The  American  Civil War, with its millions of dead and maimed, generated  the  Lieber  Code of  1863  and ultimately                 spawned           the            branch             of international  humanitarian  law  known  as the Hague Law, which governs the conduct of   hostilities.         The  Battle  of  Solferino inspired   the   Red  Cross  movement  and Geneva Law  which, starting with the first Geneva  Convention  in  1864,  emphasizes the protection of victims of war – the sick, the wounded, prisoners,and civilians.
War has never been kind to civilians, but the twentieth century stands out in the horrors and  outrages infringed upon their rights.   Nazi    atrocities,        concentration camps, gas chambers, and the Holocaust, led            to         Nuremburg,    the                  Geneva Conventions for the Protection of Victims of  War,  and  the   Genocide  Convention. Those atrocities also helped shift the state- centric focus of international humanitarian law to individuals, and most  notably  the introduction                         of       individual       criminal responsibility.                        The  atrocities  in  former Yugoslavia,                     Cambodia,      Rwanda,         and elsewhere  have  also  had  a  pronounced impact not because of their unprecedented nature  –  there  is,  unfortunately,  nothing new  in  atrocities  –  but  because  of  their breadth and visibility; what is now termed the CNN factor.
The suffering endured by civilians had an         unprecedented            scale    in        twentieth century   wars.                        Indeed,  in  pre-twentieth century  wars   between  modern  nations, civilians   were    generally            not       seen    as worthwhile   targets.                     States   were   less responsive  to  their  citizens’  voices,  and low                      morale and      suffering         of        non- combatants  would  not  necessarily  have affected a state’s policies.   In the modern world,  by contrast, a strike on civilians is seen   as   a   strike   on   the   state   itself. Conflicts involving  non-state actors, such as al Qaeda and other terrorist groups have also proliferated, with  civilians caught in the cross-fire.
Technology and new means of warfare have     also      made   the       need    to         protect civilians from the ravages of war all the starker.           The  first  half  of  the  twentieth century saw the first uses of gas attacks, air power, automatic                    weapons,         tanks   and nuclear  weapons.                         Each   one  of  these implements of destruction  has resulted in increased   civilian   suffering   and   death. From the end of the nineteenth century, a combination  of  a  greater  focus  on  the individual and a heightened need to protect individuals  has  forced  the  international community  to  look  at  humanitarian  law from a  new perspective.   This reflects an effort to protect human dignity in the face of overwhelmingly destructive wars.
Though we  still  accept  the  idea  that civilians can be lawfully harmed and killed during  conflict,  the  ways  in  which  that harm and killing can be done have become much more regulated and limited.
By World War I, states had accepted that certain violations of the laws of war – much of  which had been codified in the Hague  Conventions  of  1899  and  1907  – were  crimes.   The  1945  Charter  of  the International                        Military                       Tribunal          at Nuremberg             defined           war                 crimes  as „violations of the laws or customs of war,” including  murder, ill-treatment,        or deportation             of                    civilians           in        occupied territory;      murder            or                    ill-treatment    of prisoners   of   war;   killing   of   hostages; plunder   of  public  or  private  property; wanton  destruction of municipalities; and devastation not militarily necessary.
The term war crimes evokes a litany of horrific  images  –  concentration  camps, ethnic  cleansing,  execution  of  prisoners, rape,  and  bombardment  of  cities.  These images  correspond  in  many  ways  to  the legal            definitions      of        the       term,    but international law draws lines that do not in all ways match our sense of the most awful behavior.1
At  the  heart  of  the  concept  of  war crimes is the idea that an individual can be held   responsible   for   the   actions   of   a country or that nation’s soldiers. Genocide, crimes against  humanity, mistreatment of civilians or combatants during war can all fall  under  the  category  of   war   crimes. Genocide  is  the  most  severe  of   these crimes. The body of laws that define a war crime   are   the   Geneva   Conventions,   a broader and older area of laws referred to as the Laws and Customs of War.
The 1949 Geneva Conventions, which codified IHL after World War II, marked the first  inclusion in a humanitarian law treaty of a set of  war crimes – the grave breaches of the  conventions. Each of the four  Geneva  Conventions  (on  wounded and sick on land, wounded and sick at sea, prisoners of war, and civilians) contains its own list of grave  breaches. The list in its totality                  is:        willful            killing; torture   or inhuman                      treatment       (including                   medical experiments);              willfully                    causing            great suffering  or  serious  injury  to   body   or health;                             extensive           destruction                        and appropriation of property not justified by military                 necessity        and                 carried             out unlawfully  and   wantonly;  compelling  a prisoner of war or  civilian to serve in the forces   of   the   hostile   power;   willfully depriving a prisoner  of war or  protected civilian of the rights of a fair and  regular trial; unlawful deportation or transfer of a protected civilian; unlawful confinement of a            protected                    civilian;           and                 taking    of hostages.  Additional  Protocol  I  of  1977 expanded  the  protections  of  the  Geneva Conventions for  international conflicts to include as grave breaches: certain medical experimentation;      making              civilians                    and non-defended      localities                     the       object   or inevitable victims of attack; the perfidious use  of  the  Red  Cross  or  Red  Crescent emblem; transfer of an occupying power of parts     of          its                  population       to                    occupied territory; unjustifiable delays                in repatriation of POWs; apartheid; attack on historic                  monuments;            and depriving protected persons of a fair trial. Under the Geneva              Conventions            and      Additional Protocol I, States must prosecute  persons accused of grave breaches or hand them
over to a State willing to do so2.
Article  147   of   the   Fourth   Geneva Convention defines war crimes as: „Willful killing,  torture or            inhuman          treatment, including…            willfully                      causing            great suffering  or  serious   injury  to  body  or health, unlawful deportation or transfer or unlawful confinement    of        a          protected person, compelling a protected person  to serve in the forces of a hostile power, or willfully depriving a protected person of the rights of fair and regular trial, …taking of  hostages and extensive destruction and appropriation of property, not justified by military            necessity         and     carried    out unlawfully                     and      wantonly.”      This, international  lawyers  say,  is   the  basic definition of war crimes.
The statutes of The Hague tribunal say the   court  has  the  right  to  try  suspects alleged   to   have   violated   the   laws   or customs of war in  the former Yugoslavia since  1992.  Examples  of  such  violations are given in article 3:
• Wanton destruction of cities, towns or  villages, or devastation not justified by military necessity
• Attack,    or         bombardment,            by whatever means, of undefended towns, villages, dwellings, or buildings
• Seizure  of,  destruction  or  willful damage done to institutions dedicated to religion, charity and education, the arts and  sciences,  historic  monuments  and works of art and science
• Plunder   of        public  or         private property.
The  tribunal   defines   crime   against humanity  as  crimes  committed  in  armed conflict   but  directed  against  a  civilian population.  Again  a  list  of  examples  is given in article 5:• Murder• Extermination• Enslavement• Deportation• Imprisonment• Torture• Rape• Persecutions on political, racial and religious grounds.
Genocide is defined by the tribunal as „acts  committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group”.
In February 2001, the tribunal in The Hague  delivered a ruling that made mass systematic rape and sexual enslavement in a time of war a crime against humanity.
Mass rape, or rape used as a tool of war,   was  then  elevated  from  being  a violation of  the customs of war to one of the most heinous war crimes of all – second only to genocide.
Though perhaps  an  obvious  point,  it should be noted that the laws of war only cover   atrocities   during   armed   conflict. They exclude many of the worst abuses of this  century,  such  as  Stalin’s  purges  and destruction  of  the  Kulaks,   most  of  the Khmer  Rouge’s  terror,  and  Mao’s  forced collectivizations. While these atrocities are international          crimes  –           crimes  against humanity,  or,  in  some  cases,  genocide  – they are not war crimes.
Finally, the creation of a body of law criminalizing certain violations of the laws of war  does not mean that war criminals will actually be prosecuted. This remains a matter for the states and, increasingly, the United   Nations   and   other   international organizations.  The  Geneva   Conventions require that all parties search for and either extradite  or  try  all  persons  suspected  of having  committed      grave   breaches. International law also gives all States the legal   right  to  prosecute  war  criminals under the  theory of universal jurisdiction. While States have at times prosecuted war criminals,   the   more   pervasive   pattern, despite   the   obligations   of   the   Geneva Conventions, is                     either               merely administrative punishment or impunity.
In sum, while the humanization of the law of war has been immensely beneficial for both combatants and civilians affected by the armed  conflict, this process must take  into  account  the   reality  of  armed conflict.            We will never be  able to make war  completely  safe.     Yet,  under   the influence                            of            human             rights   law, international humanitarian law has come to offer         far                   greater             protections      for       both civilians and  combatants. We can expect these  protections  to   continue  to  grow. There is no doubt that the old  regime of state-centric                   international    humanitarian law has been replaced in huge part  by a new homocentric regime.  And this is due, largely, to the influence of human rights law.
In  practice,   of   course,   respect   for international humanitarian law and human rights  law  has  not  always  developed  as rapidly  as  relevant  legal  doctrines  have. Indeed, the  tremendous progress we have made in humanizing the law of war brings into sharp relief the stark contrast between promises made in treaties and declarations, on  the  one  hand,  and  the  harsh,   often barbaric practices continually employed in times of war, on the other hand.
Fortunately,  however,  our  arsenal  of newly  humanized  norms  is  accompanied by  an  emerging  system  of  international criminal courts and various other sanctions against  the  violators.   These  courts  will help            encourage       combatants     and noncombatants  alike  to take the norms of international humanitarian law and human rights law more seriously. Yet, norms and courts are not enough.  Humanitarianism in the  application  of  the  law  of  war  must continue  and  also  be  accepted  in   the public’s  consciousness  if  respect  for  the rules is to be ensured.
Today, in our attempt to avoid future cruelty, some of the most serious problems that we face stem not from the inadequacy of  the  law,  but  from  a  lack  of  shared
universal values.  This can be seen vividly in the  rise of terrorist groups, such as al Qaeda,  that  reject  these  values. As  we move  forward, efforts to promote ethical values  that  lie  outside  the  law  must  be vigorously  pursued.  States,  organizations and individuals that  deliberately flout the most  basic  humanitarian  rules  should  be universally  condemned, de-legitimized, and prosecuted. The creation of a  culture of values is thus indispensable.
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